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In its Record of Decision for the Butte Priority Soils Superfund site, the
EPA decided that, although toxic attic dust was present in many residences
within the site, remediation would only take place if there was a "pathway
of contamination" by means of which contaminated attic dust could enter the
living areas. The EPA decision called for a one-time evaluation of homes in
order to determine whether or not toxic dust was present in the living area.
The following document sets forth my reasons for maintaining that EPA, the
Montana Department of Environmental Quality and Butte Silver Bow need to be
more proactive in evaluating and remediating residences where toxic attic
dust is present. Specifically, I argue the need for:
(1) More frequent evaluation of residences in order to determine whether or
not toxic attic dust has seeped into living areas, (2) A homeowners/renters
education program to acquaint residents of the presence and dangers of
exposure to toxic attic dust and how to prevent such dust from entering
their living areas and (3) Use of a combination of private property controls
such as deed restrictions, restrictive covenants, which would obligate not
only the present owner or owners of the property but also future owners not
to open a pathway of contamination, or government controls such as notices
and advisories of contamination existing on the property.

The views expressed in the following document are my own and do not
necessarily reflect the views of the Butte Restoration Alliance. My views
are set forth in order to stimulate discussion of this important health and
social justice issue.
Dr. John W. Ray
Arsenic, Attic Dust, and Butte Priority Soils

Dr. John W. Ray

Presently, a significant, unremediated health threat exists in the Butte Priority Soils Operable Unit (BPSOU) Superfund site due to the presence of contaminated and toxic attic dust that is found in many homes within the BPSOU.  In order to fulfill their Superfund mandate to clean up toxic sites, the EPA and the Montana Department of Environmental Quality (MDEQ) must take a more proactive and aggressive approach to deal with this contaminated attic dust.

In this paper, I make the following arguments which lead to the clear conclusion that the EPA needs to be more aggressive in attacking the BPSOU toxic attic dust problem. It is a human health issue and an environmental (social) justice issue:
A. A significant number of homes in the BPSOU are substandard and deteriorating.

B. A disparate concentration of poor is found living in this substandard BPSOU housing.

C. Many, if not most, of these substandard BPSOU homes are contaminated with toxic attic dust which constitutes a severe threat to human health, particularly the health of children

D. This contaminated and toxic attic dust is found in BPSOU homes as the direct result of mining related activities.  Hence, such toxic attic dust is clearly within Superfund’s purview. 

E. There is a great risk of exposure to toxic attic dust in substandard homes, particularly as compared to homes of good quality.

F. Superfund was designed to remediate these human health threats.

G. Superfund, in remediating human health threats, must also address environmental justice concerns. 

H. The concentration of toxic attic dust in the BPSOU raises an environmental (social) justice issue.

I. The EPA’s current approach to remediating toxic attic dust in the BPSOU is inadequate in that it will only address the toxic attic dust issue if there is a clear and present pathway of contamination within a home which leads to exposure of inhabitants to the toxic dust. At present the EPA will only evaluate homes for attic dust contamination once.

J. The EPA’s current approach to remediating toxic attic dust in the BPSOU violates EPA environmental justice mandate in that it perpetuates a disparate toxics burden on the poor in the BPSOU. 

K. Even though the Record of Decision for Priority Soils has been issued, EPA still has the regulatory flexibility and authority to change its approach to remediating toxic attic dust.

L. EPA should change its approach, in the ways suggested in this paper, to more aggressively monitor and remediate toxic attic dust. Failure to undertake these changes would be contrary to the Superfund mandate to clean up sites, to protect human health and the environment and to make sites free of toxics in a permanent manner and would be contrary to EPA’s environmental justice mandate.

The quality of the housing stock in the BPSOU is poor, the housing stock has a disproportionate number of low income citizens living in this housing, this housing stock is contaminated with toxic attic dust, and due to its substandard nature, it is likely that exposure of residents to this toxic attic dust will continue to occur:

1. According to a study commissioned by the Butte/Silver Bow Planning Board, “. . .  much of the housing stock in the older town site is in a state of decay.  Decay of the housing stock in much of Census Tracts 1 and 2, which encompass the area north of Front Street to Walkerville and the upper and lower west sides of the urban cluster are contributing to a significant aesthetic crisis and have created an economic development barrier for the community. Retail activity in the central business district is inherently impacted by a loss of people, by vacant and blighted structures and by high poverty in these areas.” (Butte-Silver Bow County Community Development Block Grant Application: Housing and Neighborhood Renewal, December 8, 2006, p. 2-5)

2. According to the Center for Applied Economic Research for the Montana Department of Commerce, about 73% of the substandard housing units found in Butte are within the confines of the BPSOU. According to the report, this amounts to 2600 housing units. (Quoted in Butte-Silver Bow County Community Development Block Grant Application: Housing and Neighborhood Renewal, December 8, 2006, p. 2-5) 

3. According to the Planning Board sponsored report: “The County’s poor population is being isolated in the most blighted areas of the community. The older town site (Census Tracts 1 and 2), which contains an approximated 73 percent of the community’s substandard housing units, (2600) units, is also home to 52 percent of people living below the federal poverty line.  Living below the federal poverty line indicates people do not have enough resources to purchase the most basic goods and services for survival. Lower income families and individuals are segregated in blighted areas of Butte-Silver Bow; many are living in substandard conditions while paying more than 30% of their monthly incomes for housing costs.  Disabled people, many of whom have extremely low incomes, are a subset of the impacted group.” (Butte-Silver Bow County Community Development Block Grant Application: Housing and Neighborhood Renewal, December 8, 2006, pp. 2-3 and 4) Note: Butte Census Tracts 1 and 2 are in the BPSOU. 

4. Substandard housing disparately affects the poor who live in Butte more than the non-poor. 

5. The housing problems in the BPSOU are part of the overall poverty problem in Butte. According to the 2000 Census, 10.7% of Butte families live in poverty, compared to 10.5% across the state. About 15% of the Butte population lives below the poverty line. Also, according to the 2000 Census, close to 25% of Butte families with children under the age of five years have incomes below the official poverty line. Fifty-eight percent of the homes without fathers have incomes below the official poverty line. According to the Montana Department of Public Health and Human Services, in 2002, about 2.4% of Butte’s citizens were receiving Temporary Assistance for Needy Families compared to the state average of 1.89%.  Over 10% of the Butte population was receiving food stamps compared to 7.56% statewide.  

6. Low-Income Renters are a major component of the BPSOU housing occupants. (The percentage of households with incomes less than $25,000 is 42% in Silver Bow County compared with 28% for the nation and 38% for Montana. Further, 41% of families are considered low-income; seventy percent of renters have incomes less than $25,000 and 81% of them are concentrated in Census Tracts 1 and 2 (BPSOU) where there are an estimated 2600 substandard units. Thirty percent of households occupying rental units are experiencing a cost burden by contributing more than 30% of their income to housing costs.” Butte-Silver Bow County Community Development Block Grant Application: Housing and Neighborhood Renewal, December 8, 2006, p. 2-2) 32% of renters in the age range 25-34 have annual income below the poverty level. (Butte-Silver Bow County Community Development Block Grant Application: Housing and Neighborhood Renewal, December 8, 2006, p. 2-1)

7. 30% of children in Butte live in high poverty neighborhoods in the BPSOU. “Silver Bow County ranked first (highest) in Montana in the poverty rate for population under 18 years of age; the percentage of children living in high-poverty neighborhoods (coterminous with the BPSOU); and the average number of food stamp recipients per month.” (Butte-Silver Bow County Community Development Block Grant Application: Housing and Neighborhood Renewal, December 8, 2006, p. 1-40)

8. Deep poverty persists within the BPSOU. 59% of the high poverty block groups in Silver Bow County are found within the BPSOU. The BPSOU area “contains 52% of the county’s poor while only comprising 29% of the total population. Of particular note are Bock Groups 4 and 5 in Tract 1 where poverty rates were 47% and 61% respectively in 2000.” (Butte-Silver Bow County Community Development Block Grant Application: Housing and Neighborhood Renewal, December 8, 2006, p. 1-28)

9. Resident flight from the BPSOU is continuing and contributing to the decline and deterioration of the area. (Butte-Silver Bow County Community Development Block Grant Application: Housing and Neighborhood Renewal, December 8, 2006, p. 1-8)

10. Studies also indicate that the vast majority of the poor live in the area encompassed by Butte Priority Soils.  For example, of the 1200 houses in Butte that have had a high risk of lead, the vast majority are in the Butte Priority Soils site. The risk of exposure to contaminated arsenic in attics is much higher in the BPSOU than anywhere else in Butte. The housing stock in the BPSOU is more deteriorated and dilapidated than anywhere else in Butte and is overwhelmingly substandard. Compared to Butte as a whole, the low-income citizens living in the area encompassed by the Butte Priority Soils Operable Unit bear a disproportionate burden of exposure to toxics compared to the rest of the community. Comparing income levels to quantity of toxics present clearly demonstrates that low-income citizens in Butte bear a disproportionate toxics burden. The poor in Butte have a greater risk of cancer from exposure to heavy metals than do the non-poor. Given weakened immune systems which weaknesses are greater in the poor than the non-poor, given inadequate diets which are more prevalent in the poor than the non-poor, given lack of access to adequate medical treatment which is more prevalent in the poor than the non-poor, given the detrimental health effects of living in substandard housing which is more prevalent for the poor than the non-poor, the poor in Butte are more threatened by the release of toxic, heavy metals associated with mining than the non-poor. (See: Environmental Defense Fund, Summary Report: Silver Bow County, 11/24/03.)

11. The poor residents of central Butte lack the financial ability to either (1) move into better housing within the district or (2) move out of the BPSOU area into better housing. (Butte-Silver Bow County Community Development Block Grant Application: Housing and Neighborhood Renewal, December 8, 2006)

12. Many of these homes have attics that are contaminated with toxic arsenic dust.

13. “The age of the house and the design, construction, and condition of the house structure largely determine the entry of ceiling dust to the living areas of a dwelling. Dwellings in good condition rarely show evidence of ceiling dust entering the living areas of the house.  Older dwellings and those in need of repair tend to show more signs of ceiling dust encroachment through cracks and vents.” (Jeffrey J. Davis and Brian L Gulson, “Ceiling (attic) dust: A ‘museum’ of contamination and potential hazard,” Environmental Research, Volume 99, Issue 2. October 2005, Pages 177-194) These findings are particularly relevant given the generally poor condition of housing stock within the BPSOU.

The conclusions reached by points 1-13 above are:

1. Butte has a high rate of poverty compared to the rest of the nation and Montana.

2. These poor live overwhelmingly within the BPSOU. The “poor-poor,” which is a subset of the poor, also live overwhelmingly within the BPSOU.

3. A major subcategory of the poor and “poor-poor” living within the BPSOU are children, the elderly and the disabled. 

4. These poor live in substandard housing within the BPSOU. 

5. The poor living in the BPSOU area have a greater level of exposure to contaminated and toxic attic dust than the non-poor.

Next, let us consider the degree of toxic attic dust contamination found in these substandard homes within the BPSOU and the health effects of this contamination.

Regarding the health effects of toxic attic dust found in housing units in the BPSOU, we know the following:

1. Inorganic arsenic, found in attics in the BPSOU, even at low levels of exposure, poses a serious threat to human health. Arsenic has been designated a human carcinogen.  Arsenic can cause cancer of the lungs, liver and skin. Long-term exposure to arsenic can cause alterations in mental functions and depression.  (Staying Healthy in a Risky Environment, New York University Medical Center, p. 365 and 428) Arsenic exposure at low doses can cause nerve damage, cardiovascular problems, skin problems and constitutional complaints such as nausea, diarrhea, gastrointestinal upset, etc. (Johnson and DeRosa, ASTDR, “The Toxicologic Hazard of Superfund Hazardous Waste Sites”) [See also: Paul F. Holt, Department of Chemistry, University of Reading, UK, Inhaled Dust and Disease, p. 245. which discusses the causative effect of arsenic on heart disease.] Arsenic targets most of the body’s organs and is particularly harmful to the gastrointestinal tract and to the skin. Outdoor play is a common arsenic exposure route for children. Attics in the Butte Priority Soils area are contaminated with a host of toxics, in addition to inorganic arsenic, related to past mining/smelting activities. 
2. More specifically, the trivalent arsenic found in BPSOU attics is a proven human carcinogen. One form of human cancer directly linked to trivalent arsenic is skin cancer that has above average levels in Butte. (NIOSH, Tenth Report on Carcinogens, Arsenic Compounds, Inorganic. See also: International Agency for Research on Cancer, IARC Monographs on the Evaluation of the Carcinogenic Risk of Chemicals to Man, Vols. 2 and 23 and Supplements 4 and 7, USEPA, Integrated Risk Information System, Arsenic, inorganic (CASRN 7440-38-2) and Dennis M. Opresko, Ph.D., Chemical Hazard Evaluation and Communication Group, Biomedical and Environmental Information Analysis Section, Health and Safety Research Division, Oak Ridge Reservation Environmental Restoration Program, Risk Assessment Information System, 1997) Not only is trivalent arsenic carcinogenic, even at low doses, [Arsenic exposure at low doses can cause nerve damage, cardiovascular problems, skin problems and constitutional complaints such as nausea, diarrhea, gastrointestinal upset, etc. (Johnson and DeRosa, ASTDR, The Toxicologic Hazard of Superfund Hazardous Waste Sites)] but it is also genotoxic. (Mass et al.,Chem. Res. Toxicol. 14:355-36, April 16, 2001) The EPA has specifically endorsed this genotoxic conclusion. (April 2001) “Inorganic arsenic is readily absorbed through ingestion and is widely distributed in the human body.  It does not need metabolic activation to exert its effect.” (Chiou, et. al., Incidence of transition cell carcinoma and arsenic, American Journal of Epidemiology 153 (5): 411-418, 2001) 

3. Moreover, there are no known safe levels of exposure to inorganic arsenic. Trivalent arsenic bioaccumulates in tissue and is excreted very slowly.  (Dr. Ronald Brecher, Arsenic, EBI, Canada and Aapo Saask, The Arsenic Challenge, Scarab Development AB, Stockholm, Sweden) Finally, trivalent arsenic causes a host of other serious medical problems. (Holt, Inhaled Dust and Disease, op. cit.; Norman Trieff, Environment and Health, Ann Arbor Science Publishers Inc.; Graber and Upton, Staying Healthy in a Risky Environment: The New York University Medical Center Family Guide; ATSDR; OSHA; NIOSH; and USEPA.) 

4. Trivalent Arsenic is one of the major contaminants of attic dust on the Butte Hill.  The gross geologic morphology of the attic arsenic dust would lead to that conclusion.

5. There is strong evidence that a significant amount of the trivalent arsenic present in attics came from the Anaconda Smelter. 

6. To the extent that trivalent arsenic is found in the attics of homes constructed after smelter operations ceased on the Butte Hill, the 1920s, there would exist the strong presumption that such arsenic emanated from Anaconda.  By the EPA’s own assumptions, trivalent arsenic was not characteristic of the arsenic found in Butte soils but is characteristic of the arsenic found in Anaconda. 

7. The prevailing wind patters in Southwestern Montana clearly indicate that the prevailing winds flow from the Anaconda Smelter to Butte—hence a plume of trivalent arsenic contamination could have reached the Butte Hill.

8. The Final Risk Assessment-BPSOU Baseline Human Health Risk Assessment for Arsenic, April 29, 1997 notes: “Aerial emissions from the mills and smelters, as well as the Anaconda Smelter, also contributed to the BPSOU.” (p. 1-2, emphasis supplied.)

9. Inorganic arsenic contamination releases result from the ore smelting process such as occurred very early in Butte, ending in the 1920s, and most prominently and recently in Anaconda. (See: Paul F. Holt, Inhaled Dust and Disease, (New York: John Wiley and Sons, 1987. See also: Arsenic (ATSDR)“While arsenic is released to the environment from natural sources such as wind-blown dirt and volcanoes, releases from anthropogenic sources far exceed those from natural sources.” (ATSDR) Mining and smelting are major causes. “The soil receives arsenic from a variety of anthropogenic sources, including. . . smelting operations, mining wastes. Mine tailing and smelter slag was estimated to add an additional, 200-11000 and 4,500 –9000 metric tons respectively. . . .abandoned mine tailings add still more.” 
10. Conclusion: The Anaconda Smelter would seem to be the only practical source for this trivalent arsenic found in Butte attic dust. What other major source exists? Thus, the presence of arsenic in BPSOU attics is a direct result of mining activity which contamination is covered by Superfund.

11. The 1997 Health Risk Assessment for arsenic and subsequent health studies for Butte Priority Soils do not specifically and directly consider trivalent arsenic found in Butte attics. The 1997 Health Risk Assessment for arsenic and subsequent studies only consider the levels of trivalent arsenic found in soil as a potential source of the dust home contamination problem.  This is deceptive in that arsenic is water soluble and would have been washed away to a large extent given rain, snow melt, wind, etc.  However, the fine trivalent arsenic dust found in attics would not have been washed away by rain and snowmelt. Wind would not have blown away the trivalent arsenic found in attics.  It is totally plausible that there would be low level of trivalent arsenic in the soil while having high levels of trivalent arsenic in attics. Arsenic does not lose it toxicity over time.

The contaminated dust found in many BPSOU attics poses a direct threat to human health if people were to be exposed to these contaminants. 

The dust obviously entered the attics.  What enters can leave, if disturbed. Saying that no pathways of contamination currently exist does not provide any permanent remediation of the threat of toxic attic dust. New and Expanded Pathways of exposure can be created by: 

a. Remodeling and Painting

b. Use of the attics for storage

c. Weatherization

d. Deterioration of ceilings.

e. Damage or deterioration of roofs. 

f. Modifying the attic through such measures as adding electrical wires, skylights, ceiling fans, electric lights or working on the roof. 

g. Fires

h. Subsidence and cracking

i. Cleaning

j. Wind, rain, hail and or water from storm events. 

2. The pathway argument rests on the failed premise that remediation should attempt to keep people from contaminants rather than remove the contaminants from people.

3. The pathway argument directly contradicts the Superfund requirement for permanent solutions in that human behavior patterns, residential use patterns, and general land use patterns change over time.

4. There exists no current law, rules, or regulations that would prohibit the owner of a home or the renter of a home from using or disturbing the home’s attic. 
5. The pathways argument is contrary to the principles of environmental justice in that this approach means that low-income citizens will continue to bear a disproportionate toxic burden.
6. The pathways approach is contrary to the principles of the Superfund Redevelopment Initiative and the Superfund Land Revitalization Action Agenda in that it limits or precludes future productive land uses and redevelopment of sites contaminated with toxic attic dust.

7. The pathways argument is directly contrary to the Principles of Pollution Prevention and the Precautionary Principle, which are embraced by EPA policy, rules and regulations, as well as Montana State Law.
8. The Libby Cleanup Precedent would warrant addressing contaminated attic dust in Butte. 
9. The citizen education approach, advocated in ATSDR’s Health Consultations Documents, is inadequate. Such an approach places the burden of avoiding exposure to toxic wastes on the residents of Butte Priority Soils. Effective resolution of liability obligations is shifted from the PRPs to the non-liable citizens.  This is a total convolution of the Superfund process that calls for cleaning up an area in order to protect human health and the environment. Superfund is not an education program but a cleanup program. Superfund places the liability for cleanup on those legally responsible for the pollution, not the victims of pollution.

Despite all of the above, the EPA in its Record of Decision for BPSOU determined that attics did not have to be cleaned up unless toxic dust was found in the living areas of homes in the BPSOU.  EPA concluded that there was a threat from contaminated attic dust only if there was a “pathway of contamination.”

Let us now consider EPA’s position in light of the goals and purposes of the Superfund Program.

Superfund’s Purpose and Goal

Superfund’s purpose is to clean up hazardous waste sites that pose a threat to human health and the environment.  Remedies under Superfund should provide a permanent cleanup remedy not temporary containment.  Simply, cleanup is the “act of cleaning up” and the term clean means “pure, free from dirt, contamination, impurities.”  According to the EPA, Superfund’s mission is to “make sites safe, make sites clean, and bring new technology to bear on the problem.”   

If one carefully examines the major laws and regulations pertaining to Superfund, one finds that they all emphasize the following: 

1. Cleanup as the primary goal of any Superfund activity.  

2. The reduction of toxicity, volume and mobility of hazardous substances, pollutants, and contaminants at a site. For example, the NCP mandates that the overriding goal of the Superfund remedy selection process is: “to select remedies that are protective of human health and the environment, that maintain protection over time, and that minimize untreated waste.” [40 CFR 300.430(a)(1)(i)] Treatment is the preferred approach to dealing with contaminants.  

3. Permanent cleanup remedies.  Section 121(b) of CERCLA mandates that: “Treatment which ‘permanently and significantly reduces’ the hazardous substances involved is to be ‘preferred’ over other remedies and EPA must select remedies that utilize ‘permanent solutions’. . . .” (Quoted in Environmental Law Handbook, Arbuckle, et. al, 10th Edition, p. 88) During the Senate debate on SARA, Senator George Mitchell (D-Maine) argued that permanent treatment means that EPA cleanup plans must result in the permanent and major reduction in the toxicity, volume, and mobility of hazardous substances, pollutants, and contaminants at a site and that this reduction must be to the “lowest level achievable.”  Senator Mitchell stated: “In addition to the quantitative reduction implied, significant reduction in this context means the minimization of volume, toxicity and mobility of such substances to the lowest levels achievable with available technologies.” (132 Congressional Record, S. 14914 (daily edition. October 3, 1986) It is clear that the legislative intent was permanent, real cleanups of Superfund sites.  

4. Cost is not the major factor in selecting a cleanup remedy under Superfund.  Cost is secondary to protecting human health and the environment.  Under Superfund, human health and the environment must be protected from potential threats regardless of cost. During Senate debate on SARA, Senator John H. Chafee (R-RI) noted: “the extent to which a particular technology or solution is feasible or practicable is not a function of cost.  A determination that a particular solution is not practicable because it is too expensive would be unlawful.” (132 Congressional Record, S. 14925 (daily edition, October 3, 1986) The way in which cost is supposed to figure into Superfund decisions is that a determination is first made as to what is the level of protection for human health and the environment which the remedy should achieve and then selecting the most cost effective means of achieving that level of protection.  Cost as a balancing criterion does not mean selecting the cheapest remedy.  It is clear that the law mandates that the EPA designs a remedy which will be permanently protective of human health and the environment and then finds the most cost effective method of implementing that remedy.  “The EPA is never justified in selecting a short-term, impermanent remedy (like landfilling or capping) simply because it is cheaper than a permanent alternative.  The law could hardly be clearer.” (Environmental Research Foundation, “More Lessons from Superfund.”)

5. The use of institutional controls is not a substitute for cleanup of a site.  “Institutional controls. . . generally shall not substitute for more active measures (e.g. treatment and/or containment of source material) as the sole remedy. . . . (40 CFR 300.430(a)(1)(iii)(D).  See: OSWER Directive 9355.0-69, EPA 540-R-97-013-“Rules of Thumb for Superfund Remedy Selection.”

Not only must Superfund address threats to human health but Superfund cleanups must also address environmental justice issues.

Given the concentration of the poor in the substandard housing units of the BPSOU, which are contaminated in a disparate manner with toxic attic dust, the poor bear a disproportionate toxics burden. Consider: On February 11, 1994, through Executive Order 12898, President Clinton declared that: “each Federal agency shall make achieving environmental justice part of its mission by identifying and addressing, as appropriate, disproportionately high and adverse human health or environmental effects of its programs, policies, and activities on minority populations and low-income populations in the United States.” According to the EPA, the President’s concern was that: “minority and low-income populations bear a disproportionate amount of adverse health and environmental effects.” Today, the EPA further defines environmental justice as “the fair treatment and meaningful involvement of all people regardless of race, color, national origin, or income with respect to the development, implementation, and enforcement of environmental laws, regulations, and policies. Fair treatment means that no group of people, including a racial, ethnic, or a socioeconomic group, should bear a disproportionate share of the negative environmental consequences resulting from industrial, municipal and commercial operations or the execution of federal, state, local, and tribal programs and policies.” (Emphasis supplied.)   EPA administrator Whitman in August 2001 stated that environmental justice would be an integral part of all EPA programs, policies, and activities. According to Whitman, the goal of the EPA’s Environmental Justice program is that no segment of the population, including low-income citizens, suffers disproportionately from the EPA’s policies, programs and activities. Furthermore, EPA has a mandate to provide for the equitable distribution of the burden of cleaning up sites.  (The Office of Solid Waste and Emergency Response [OSWER] in their Integration of Environmental Justice into OSWER Policy, Guidance, and Regulatory Development mandates that “Environmental Justice issues should be considered at all stages of policy guidance and regulation development, beginning with preliminary efforts” and that environmental justice should be integrated into all agency actions. (OSWER Directive 9200.3-18FS, EPA540/F-95/023) 

This above OSWER Directive also mandates that the economic/regulatory impacts of EPA decisions be considered in terms of environmental justice issues. Part of the EPA’s environmental justice strategy is to promote a “sustainable economy” in areas affected by EPA rules, policies and programs. For example, OSWER Directive No. 9200.3-17 entitled Integration of Environmental Justice into OSWER Policy, Guidance, and Regulatory Development states: “Where environmental justice concerns or the potential for concerns are identified, staff should conduct an appropriate analysis of the issues(s).  To the extent practicable, staff should evaluate the ecological, human health (taking into account subsistence patterns and sensitive populations) and socio-economic impacts of the proposed decision document on minority and low-income communities. Examples include how a policy on future land use would impact minority or low-income communities versus non-minority, affluent communities. The analysis should be documented and retained for public availability.” (This has not been done by the Montana Office of EPA for Priority Soils.)  The point is that the Montana Office of EPA has a mandate to consider how its enforcement actions will disproportionately and adversely economically affect low-income areas and has a mandate to mitigate disproportionate adverse economic impacts on low-income citizens. (See: Incorporating Environmental Justice Principles into the CERCLA Process, May 1998.) Low-income citizens should not bear a disproportionate or undue regulatory burden when it comes to the development of cleanup activities. (EPA, Region 8, Environmental Justice Action Plan, April 2003)

The Region 8 of EPA also equates environmental justice with the legal concept of equal protection under the law. In April of 2003, Region 8 issued its Environmental Justice Action Plan which mandates that the agency will work with stakeholders to “correct and prevent inequitable environmental and public health impacts to any groups.” In short, environmental justice mandates a particular concern with populations, such as low-income populations, that bear a disproportionate burden of environmental degradation and environmental regulations. “Fair treatment means that no group of people, including a racial, ethnic, or social economic group should bear a disproportionate share of the negative . . .consequences resulting from . . .the execution of federal, state, local and tribal programs and policies.” (Headquarters Press Release, EPA, Administrator Whitman Reaffirms Commitment to Environmental Justice, August 21, 2003) 

In meeting its obligation to remove in a permanent manner threats to human health and in meeting its obligation to promote environmental justice, the EPA choose to leave toxic attic dust in place and only remediate after dust was found to be contaminating living areas. 

Superfund was designed not only to deal with actual harms to human health and the environment but also with threatened harms and potential threats. CERCLA specifically deals not only with release of hazardous substances but also with the “threat of” release “into the environment of a hazardous substance or pollutant or contaminant.  CERCLA defines each of these terms quite broadly.” (Environmental Law Handbook, p. 76.) Also, Superfund places an emphasis on treatment rather than containment for hazardous waste. [EPA, “Rules of Thumb for Superfund Remedy Selection,” 40 CFR 300.430 (a)(1)(iii)(A)] Yet, in the Record of Decision for the BPSOU, the EPA determined that a one time evaluation of the living spaces of homes in order to determine whether or not toxic attic dust was present was sufficient to meet it burden of protecting human health and promoting environmental justice. It is hard to fathom how EPA could argue that a one-time evaluation of homes was sufficient in order to achieve this purpose. 

Based on what we know regarding toxic attic dust within the BPSOU and what we know concerning housing within the BPSOU, the following conclusions are warranted regarding evaluation of homes in the BPSOU for toxic attic dust exposure: 

1. Toxic attic dust poses a threat to the health of residents of BPSOU. 

2. Given the deteriorated and substandard condition of most of the housing units within the BPSOU and given the ease of creating new and/or expanded pathways of contamination, eventually, contaminated attic dust will seep into living areas and expose residents to toxic contamination. 

3. This toxic burden falls disproportionately on the poor living with the BPSOU area and is not only a human health issue but also an environmental justice issue. 

4. Given the deteriorated housing stock in the BPSOU, the EPA needs to be much more aggressive in attacking the problem of contaminated attic dust both in terms of more frequent inspections and evaluations of property (one-time inspections are clearly not enough) and more rigorous measures to prevent pathways of exposure to contaminated attic dust from opening up. 

5. It is contrary to the EPA environmental justice mandate to place the burden on the poor to monitor and report possible contamination exposure. The poor may well lack: knowledge of the contamination’s presence, the dangers such contamination poses and how to report possible exposure and whom to report it to. Low-income citizens may be fearful of reporting potential exposure to a government entity, may be fearful of incurring personal liability by reporting or getting into trouble by reporting, if renters, residents may be fearful of getting “in trouble” with the owner, and residents may have a lack of knowledge of how the bureaucratic Superfund process works (after all, it is pretty Byzantine). 

6. The EPA has the regulatory authority to modify institutional controls within the BPSOU in order to more fully assure that attic dust contamination is not entering into living areas within the homes of BPSOU.

Summary
If the basis for allowing contaminated attic dust to remain in an attic is that there is presently no pathway of exposure for the dust to migrate into living areas, two conclusions are warranted:

1. There must be sufficient, on-going evaluation as to whether or not these pathways of exposure are being opened up. (A one-time evaluation is insufficient to make such a determination. Periodic re-evaluations are a necessity.) 

2. There must be sufficient restrictions in place to ensure that these pathways will not be deliberately or inadvertently opened up. (In order to improve efficiency, restrictions need to be in place to lessen the likelihood that pathways will be opened up, advertently or inadvertently, in the first place. Periodic evaluations and subsequent cleanup if open pathways are found is certainly necessary. But restrictions to lessen the likelihood that pathways will be opened up in the first place, between evaluations, need to be in place also.)

While a pathway of exposure may not exist at present, there is no guarantee that future action by a property owner or resident many not open up a pathway of exposure leading to the release of toxic attic dust, which could be harmful to human health and the environment, thus compromising the efficacy of the selected remedy.  Just, for example, as future land use is restricted which might damage the protectiveness and integrity of caps, the same kinds of restrictions should apply to property uses which would damage the integrity of, for want of a better term, impediments/barriers to exposure to toxic attic dust. Of course, the above would necessitate more than just one evaluation of whether or not contamination from attics was seeping into living areas. After all, we are reviewing the efficacy of caps every four years on a rotating basis.
It just seems to me that if an evaluation indicates that there is contaminated attic dust present in an attic, we should not just assume that it will not be released in the future into the living area thorough remodeling, deterioration, subsidence, structural failure, seismic events such as an earthquake, etc. 

But periodic re-evaluations are not sufficient to ensure the protectiveness of the remedy. 
In order to prevent exposure to toxic attic materials by opening up presently closed pathways of exposure, it might be possible to use a combination of private proprietary controls such as deed restrictions, restrictive covenants (these private-proprietary controls would obligate not only the present owner or owners of the property but also future owners not to open a pathway of contamination) or government controls such as notices and advisories of contamination existing on the property, permits and informational devices (for example notices which would become part of property deeds, public advisories—however these would be the least protective). 

In developing these controls, I would reference:
1. "Draft Guidance “Institutional Controls: A Guide to Implementing Monitoring and Enforcing institutional Controls at Superfund, Brownfields, Federal Facility, UST and RCRA Corrective Action Cleanups” February 19, 2003 

2. The Uniform Environmental Covenants Act

Certainly, EPA has the legal right to enter into such environmental covenants and controls in order to protect human health and the environment from contamination now and in the future. In order to ensure a permanently protective remedy, it would seem that preventing presently contained contamination from migrating to living areas would be required. 

I would argue that just as strong institutional controls are warranted in dealing with soil contamination left in place in yards, source areas, etc.; strong institutional controls are also warranted in dealing with contaminated attic dust left in place. Unless monitoring and restrictions regarding exposure to attic dust mirror the monitoring and restrictions regarding exposure to soil contamination in source areas, yards, etc., the protectiveness of the remedy will be compromised.

This is not just a health issue and an environmental (social justice) issue but is also an economic development issue. The presence of toxic attic dust is one more factor retarding the economic development of the Butte Hill. 

